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HEER i - BHNEBEIANS - A DIETTIREE AN E AV =T - BIRSAMEEROE
REMEVALA 2 » HIE > IEREfARRE <<§%)\ﬁ£x£$ﬂm% ) JEE M AR T A B A R SOR
TIFHERERY ~ RHEERY ~ RERVSNEHIBI » SN & AT RE B F RS FHIMES e AR - 3 F/AEART
SEHNHEIRERBE S - ARG ARERY | —2R&AEE TR EERE TINEHG] - BB
FEAYHEE ~ M BARETHERINE - —REEEEERE L EET TONSHIBIRHER - BIZERS
BB A SRR - =R R R SR BN R B 1 Al (distinguish) > BITEE RS MNEHI BIATE

AR FAEEREE LA AR AR E A - %

EONEHI BB N R AR B IS BONERYHIB] » BER R ARV ME A E 2 & ]
ERERITTIE - BAEREZIEN R ~ BICOL "FREEER HhEEETEHEMYI > HiEERE
ISR BIR R T AR RIASUABIE R “AHUEE” N YNEEE" SENARERET] - SN
EERIEIRE T B AEEE UL RABERIEN S E /A B RE - ¥ S R EIR E RIS A )
Pt & 4T = 47 (1980-2010) Y A B SN RHIRL - H5 HH [BIER RAVES R AN & A m e 5 A HEST
iR FERIBERE R - AR A B LEFN I EAS ER AR R ATRAVRE NG IHIBUE
TR - (FREAE) RECREEEGN S AR E & 5 A B DA R & PRy A RAEE
HMUEBEWAGREZORPEIAR i1 B A A A IS A B ( (BEEAE) 55 82%) - 5
—HMUERVER BRI EER AT MERIE P EE AR - &2 EE E AR DL N AL A
YIHERR ~ RAAEE ~ HrPurd FEHA A B R G R E R R BB E RN - BEINEEERERN
SR EIR AR IEARR - R EE T SBR[ HA iR ARG > ERER G B sk
EE B R ERRIRED - SE TREREIANM § EARER Y — S it fE I At A A
BIRHEGS [ - BUREEERASIDIRZE 2R - AR - BBHY (FREAR) KIEERERES S
EACLBERHITIRE - AR EANES SR &g - ERIABIR EREE th R - ¥ ElA
G~ BUATIRE R P B E A BRI NME R B AREH (BBEAL) FIFHEE [3#FE - tREE S
Fo N LIBEREAPCE BRI AR AR - B g RIEE - thRGS RN — R AEINEA
BEHEELAEM R EEGECIYER RN EE R EE T HE A REOIRE -* £ RE
R e AL ERATE T &N YNEEE" SRR EERRHIBRIERED - ARG
AR RIS - SERFECHIRVER MR BAYEK -

() “—B" B “WH" : RHEERSHRAE IS

CEIHE R CREHIET e EERT Z T B TR S A MR A
FEEze  NMER BT BRSO ByEZE o thE CRIHT ZREEEZE o —EEHT WIRERAYA
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BRERTRIEEEE - Sl E SR Ha s AR - RIS “WHT ZEt e
2% EREMEAEZEE ZIME R RITHAERIERIEZE - (FEEAL) 5 158 R T “EH 5y
BAREMREET - Al A AKEZENEEETAE R (FEELRE)  BREGHIEEREAR
REEAREZGIT  FFRTEA > AMERAEE S MEEBNEEES WA EHZH
FER S HEAESRE - EEAREZGH (FEEAL) HUMRRILAMRE - Sl A R il
EEMERIAFIFTRE %2 - 2B AKREZE RN A RIDER TR - BRS A LB H
PRI AR H AV Rt AA P& ) - 1999 £ “REFRE” BRI 1 WA AR IIEZE -
I CAKREER BHEHERISEAR AR B R EAMEL - 2016 &£ "HEEULT HUEER
T RIEUEERHIERIEZE . KRR #ERE BRIDE” MU T EERG - IR AL Z
& - MEUEERREIRESE Eal” - IREEKEHEESRFE X -

(EBEAE) MERFENERMAR S P R ER RN —(EEE 2B AR - (R
AEEAER) THIE BRI PR BT R — (@Rt T 3L - cho e TR S B AR  BIRE T
5 ~ M~ A EHE B~ BEENE AR FEERET] - BT E R ERUF TS
EEaHEEESE AT EERENEETE - S5—iH > B EME - i HHL2E
REFEEERIIRA NN 28 - BRI GRS - HAEARS T ULEE - R AR THER
A 0 R AR i ] A o ot R 3 o LB R O 2 SRV R - [FIRF > VAR (R R R R BUR T
i Ry iR LRS- TRER TR E R TP I AT e AL R - FEILAERE T - R AR
SAEE S NHE UL ERE © fERAEFIEIE 5 TR 2 IR (R Z =i G EEAY ~ e ERFE > HE S
TEAE EWHT RIS CRENTE -

BRI TR AR RE SR AT ST T T R B 2 R ATEAVBRERE - $TB5E AT S
A SERE T 0D ) B W = B R A (/5 B ) Z I T 28  AER IR B R ARE "REEEe 3 M "BRERHE
F o RESEEER B O AL R BATH R & = [ B VA HE R E RN € 2 DU 2RI H
CAEFFEE SRS P RS SAEREM AL - R T 2B AKREZ G EEE A O R E AR
AUE T BFH B DA EREF S REH - BE At kI el (FEEAL) Ef
AR T HAYRREE LA e AT > SCH BB BB BN T R BURF RV ESE - BFER A B EH
TR o $HHEEARNEZGE —KEA1999 F) > &FAG R "SUEHE" TIRRR > &
Bl BB A HER R LAY BRI EREGAIRT] - AR > 2EAKE
ZEH (FBEAL) WIS R BIEREERUSAES - EBAREZE A EER
TRy I E R R E AR © I H > 2B AKREZ ISR AR (FEEAE) f “BIG#EES MY
" MR ] PASH AR B - BRI ALGRE] (FREATE) FrEsnv R T
e AR B AR E Z G ERER L > (BEEAE) A BATUE PRI & AR - ARTEH > 2
AKE ZG IR s AR (BFEEAE) HERHNDARE  MEHMGE AT "R
FICET THVHR > QA S EER EIRAY H AR T A (AR AR EZ G B C DODAF S
VT AmRE (FAREAE) ) -
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R EIT PR BUF 2 - FFEARMEE E EiRANEEERENRIRE - BF “RASEE" A1
BRI T > REAG AR AR (BIB0E) R EAVERMEIE (BIEERERG) #EITEFE -
EEREHR R ARVAFER(LES I EER B BTN - FE RPN E AN
AEPRIEEITESR DR “RERE AW - W H - AR MR T (B RE])
METENE  (EEIEFT R ERGEIGE - ¥ A& - [BER IR AR E R G BEEEEF AT
AR EENERE TR TR R R T S HEEE G E R - MRS R EE SR EE A5
{ELEJRRS SO T HYERSE » BB R A BN T AR @ S - IEE R RATP B4 -

o~ 20 BE &R

[OEFLASR - BRI AR A AR DU B R AU ThRE A W R - Rl AR m a2 =
FBEHRNASERFR L (FBEARE) FrEREREETTH— USRI EDER " UAOERTRUE Rk
B AUHEES 11 (RS DUENE > (FHEIER BRFENERIMARE - Flhafd . BEFEHEE S
fEITEm s > b —EEA TRENE A EER LHIERA -

JEZEE] > FARE ARG “—EmG" SHFrEET > CHEERSREEE 2
B o TABE ST E e — T -1y ~ i (balanced approach, or balancing) » B[ : — 7 B~ BB 1L EA
TTEEDEENERERE - FBILEEERARE 55— 07 N EREUE S R EER - DUBRA
FEAEmEra(t - BN S - AR ZEEZUEH —GRFERERRI MmO “FrrE" - FHE
AP AR E A B B EMRYE - fEMEREEIN EDAR B HIMVEDE 2 M AT HIETRIEE
NEHFRE E CEN > FRAlE TR e 2B miE b S EErRER  BRERARE S BRI E
At - EEBUE RANESE FE0K ) ERAEH ERBBUaHGIEHAE - BAKFEREFEECHSE
NEEH: DRENECAEER  BERMAFINYEE S AR R A& - 81 - AIEP S - 55t
REUAE NS E I AR R EAREBEERERE - HAAIR X g s T mny EE8(E
A W EEEEEES MTERBEIEREHAL - (TE R EEHILEE (8 CEBUATERS - 1TEURR -
RAERBERYE—ENVESE - HRE CHVEITYE -

IR R EE T Rl AR A SR B S BB R TP L BUN 2 R E IR A 2 R e FIRER
MR - EFEEAE BRI FEAAERAL - FAREATENROT ~ h R R G > FE - FE
EALMHEEE A A FERIA A B OV PrIE LR SRS RAVEAMERIRE > WA (8 AREF Rt S B e F]
o 2 EH B E B o B AR 'S (FBERNE)  EEET  BEE - (FEA
ALY MEBFENEFIM AR  BERIEE R b B Gy - (FBELRL) AR THRE
TEPBTAERE - (HIE R TR ABE (R Ry R BT AR AR » RS E AT R R AR TR
A E R HN 2B AKEZGIRAE - R AGOETR RZRE > SNl aR At g
HVERZEN AR EIZAELARIE AFE B OAF - (HINE A G AR - BIRZ2FEHT R AEEE
T A bk ZE sm T P HS FE R PRI B R AR EDE ~ &7 ~ 1 & HIE EBCRRE D R ik e - 48
2 B ERE S RS 240 F 2 MASCRBG E R - A MEERRANEAE > B2 —H
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AR TR A 20 7 FfE&ARRL/EE “—EIWE]" &Y N IEMENL > M
FR(E A ARG S PR B AR KSR - SHEEARE AR B EHAME THVERIER -
[ - AR > Rl ABT R AL REEN ISR - BAREAIR & ~ EORIaTHT Z M B Ay H A
i DIElABRVE SN 4EE " BWH RS B A T

e

e BRI N (FEARE) BABREPBIFF D F2T & VP ERET ke B RAE
FEfs "2dFa0 b MAE-HIRTO2RN G -mE2 (FBARZ) T BRI FRSD F
%”’%H%%%%%ﬁé—%Jﬁé“E%%ﬁ”*¥H%&%°i%ﬁm\%wéi<é%%%%%ﬁ
ERFAER—HBE N Rk RRFA) £ (FEFY) 201285 24 -
ZOBEREN AR AR WM (F e iR 2 BB s E e (F L HIE)
BEH T EFIER D ARRTE YO w A BZREFERRRR) BE AR PR L EDZIEFAZ2F
s

Hot-ENRARZRAFARFFEFELEZFAEDES > AEFF TR ONRI TR 4B R
FFHARBRAL PR F A A ERS AR CHERAIF LR GED TR AR f R
EEE "ﬁ FEFLAA PP 2FAELI 1991 & (EFo ) 57 ll+rr‘!13’T'fr'(ﬁ,ﬁ\/\*}g,z——hlu—m))

Wi e AR (R EFNARF ISR ) A L A A E D wA > 2010 £ -

Y- WA 7 G A R RAT IR T M e RS 2R AV L g H(REARNE) T
FACB R R § ¢ MR A A A FE R ROE RN Y L frd BN e w B RaiE a0 4
G%mﬁi:é%%%ﬁﬂ&ﬂmiﬁmwﬂ°i@‘*Wigmﬂﬂﬁﬁﬁiﬁ@ﬁwmﬁg%gm’
A FFRELANTZRARY(FAEARZ) EFEF-F > 2RAASFEEELTZERE v
Rheir @i E A Bd 2 ke a L2RA A F L TR b T aF Y E b T sk 0 v
EHTEEREETEFR SR A H(FEARZ) Y ATFNA L o A PY. Lo: Rethinking Judicial

Reference: Barricades at the Gateway. In Hualing Fu, Lison Harris and Simon Young (Eds.): Interpreting Hong

&
M

Kong 5 Basic Law: The Struggle for Coherence. New York: Palgrave Macmillan, 2007, pp.157-181.

YOTPRERT RMARZIRAEPFRIEABERY B8 ES G R L B- RRIET BaE
FIFET L3 Wik RF1LS AR 2R ANES 4 2 (separation of powers) ~ A i 4~ FIR T F S ¥
B Ao REF O HFIraZT L c ARZRTEVEBIZERE- 1L R ERp L AERF &)
A EFL R T el § & 4 o A Cora Chan: Judicial Deference at Work: Some Reflections on Chan Kim Sum and Kong
Yun Ming. Hong Kong Law Journal, Vol. 40, 2010, P. 5 ; Cora Chan: Deference, Expertise and Information-gathering
Powers. Hong Kong Legal Studies, 2012, pp. 1-28 ; Cora Chan: Deference and the Separation of Powers: an
Assessment of the Court s Constitutional and Institutional Competences. Hong Kong Law Journal, Vol. 41, 2011, pp.
7-25 -
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HKSAR v. Ma Wai Kwan David and Others, CAQL1/1997, para. 60, 61: “In the context of the present case, | would
accept that the HKSAR courts cannot challenge the validity of the NPC Decisions or Resolutions or the reasons
behind them which set up the Preparatory Committee. Such decisions and resolutions are the acts of the Sovereign
and their validity is not open to challenge by the regional courts... However, | take the view that the HKSAR courts
do have the jurisdiction to examine the existence (as opposed to the validity) of the acts of the Sovereign or its
delegate.”
F EH o T i RURE 0 FACVI4/1998 5 ¥ 2 |3 s % 28-29 F o X[ R ¥ 1 “62. - B ilAxE FRenR AR
O FRZRAZEFPRZEIERIFPR2RAAARAAERE YL R gmf EEAMTHAES A
RU)EERE(ARE) N2 EFRAR (AAZ) P FRERLT R EEERIEGLER
Lk kAR A BRERET G LAPRFERE AT G FE AR M&jrﬂ% ST Lo B
AL EE ;\x@;ﬁ&#ﬁgﬁ% PR LR 63 5 (P MEE) ($ 572 58iF) 2RARAELLE
AEFRRES B BV APBHIF DL ¢ - f AR 2 2 FL 2 BLERAGAR LiED
FRoRRRRFPIE-FLEALILTNE <<£U\:%>>ﬁv 2 RERAURD AR F15 2R A AR A S
EENRB(PRMEZ) F L FaHITEFFA(AFE) P (RAAZ) AL 2R E X AT DEE
FTEESH AER2RATIRELAEEY P2RMZREATZF AT oo M AR R
(R#2 RgiEb]) chg &> B S0 85 (B2 ) fop 3 (2i2) P2 4> 2 g8 (FM#2) &
ABOEFFAFERBEEF AR Iy B (RE2 M) EFFa LW pH* T FaFR
A e P ki e M A BEAON TR R Y- HERRMEA AT R ELET
Eo TRR KA S o HERREALE T AT A TER R AR HE - B (R
MiE) ¥ 19 (TP RAAT HENY L2 B ERE AN F o a0 B (FMEE REKES)
DERRFIT LG L BTN AR EAE 2R (RER)F R S BN
T RS A BEE S - BRI G R (FHERE) PRT AR RFHERRMEF L PR
RREEFTEEE iﬁiv%%%ﬁ;‘é FLAOPFHBEIY L 22 @NFF AR - RH B Z DT HE
TRzt LI (HREZEL B DS R MR CEERIERT GH) £
(2R * )> 2012 & % 11 4 o
FRERALG (RRAAZRAR) AR P AR ENRA 1994 & > £ 69 F o
P (B AR S G R RT ART R Btk ) 00 (sUsir ) 2014 E ¥ 49
Ng Ka Ling and Another v. the Director of Immigration, FACV14/1998, paras. 102, 103.
s (B g "REOLT Ralh i fggr (AAE) $ I8 SR ) £ L S AT
EELA G (BRI FPEELH) BB AL F IR 2000 & 0 F 127 F -
FEF RS PR R o AL ek (ABAAEERIR RN 2 SR — A ERES
SRR ER R ESadne ) £ (Ze A B EH) 201285 1 -
BIRAOEZFAEABRERFASLHERE - 228l R LR A ARSI RERZ RG22 € 2 Ky
Z Bt B 3 Whest o BRRiTL (AEARE) PRSERF L - KA FHR S R (FEAS
E)RIES BH o LG ARV RZ R BFOHAg 2R 5o B RE SR AR
T (M. J. Hartmann) % Yau Kwong Man v. Secretary for Security % @ %3 7 5c & F cnBiig gl - “AA A2 17 3

FAIE 2o g upend R RrATETE Y (Westminster model)” 0 2. Yau Kwong Man v. Secretary for Security
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[2002] 3 HKC 457, CFl » fs & “B@Wstyr=i2 ¢ AR %7 > LR AEFaNl > “48F Fanifmi
(executive-led government) %841 » & Frck FAR EIC > A RFCHFCR M E PR F R D Tt L B
R oowERR “(HAAE) AT A d R ATAETEHGY T 0 L Leung Kwok Hung v President
of the Legislative Council [2007] 1 HKLRD 387, CFl - k@ § & %2 F 2§ Fm it s #73) o "= Bracdrss

BERT 0 WILerE AR R RN dva- rGatdle © o Ra o LD NE T HnThA LRI L ET Y
ABRA A W IR R R B rT R B e TRATACRTE RS pd H g o £ R PE S YA
B AT AT T AT A 4 R PR RoueEo 3 S H e T ALFS T R

R F AN

ARG (ARl $RE A 2 AR F RIS D2 2 RAIHT) ) P ARE LS (B HF R

BRI T ) BB T AES I A B ARA 2017 & > 5 27T F o

Bsg (R A ed k) 0T KRR e (4R BRI L) B BB L F IRAL

2017 & > % 31 F o

HKSAR v. Lam Kwong Wai and Another, FACC4/2005, para. 57.

Ashwander et al. v. Tennessee Valley Authority et al., 297 U.S. 288(1936).

Erhard Denninger: Judicial Review Revisited: The German Experience. Tulane Law Review, Vol. 59, 1985, p. 1013.

Ho Chun Yan, Albert v. Leung Chun Ying, HCAL 85/2012, paras. 117-118.

Tt AERBNERFRIRPFL IR L T EN - BART A TER A RPR RF RS
EFP R Rz B B[R E 20 L FiE 0 1789 & B AR 3 2008 £ o BANE R 2 LR E

EEOFEREE 1742 > A XAV 23 E A EFE 732 PN FRIBNERTZREY

IR 3 IR g VN E R PRACTEIE ROL B o p e 3 0 FRRAAHRE A R ESE T
TR AT R BRI g A PR A2 - R il B fﬁ;ﬁ“ £ T JBINT

S RE F it (£2 0 ¥ 2 Boe iy FRRME L L £33 8 2,550 ik % (A B § Bk

2 F ARG 106 %) B- EABBELNZRT L 22 EEP 1263 2 (R Bt o 8¢ 174

PRE 22 FIRRATAPEIREZR) FIt o FFFRs ok il P2 AR M2 b R

- FE e MAL TR EBFMET2EAPE T LA L0 T (HhEROES 723 8 Fruk

Pl 2B EFEI P ey ) Jn (P2 F) 2011 £S5 -

REDP AP RN E s e R 2 B A H WAk g w2 P T 5 2 SRR o3k § hp A

FOb R ko A Rfp 2 2 LT u i LB L Focfed 2 M 5 v L F 8y - ThE 2
PO RTEREFT I RMEFERETRN v AT AR AL AR 2 v AT AR AR L

Richard Sisson: Comparative Legislative Institutionalization: A Theoretical Exploration. In Allan Kornberg (Ed.):

Legislatures in Comparative Perspective. New York: David McKay Co., Inc., 1973.

Chief Executive of the Hong Kong Special Administrative Region and Another v. The President of the Legislative

Council, HCAL 185/2016.

Ibid.

g B BEREMm is’ﬁ'r’:f?,ﬂ R A ik F A HrE ek,Tk, DR BE TR E BT E s JLsiE ¢ g B T

* > B Johannes Chan: Administrative Law, Politics and Governance: The Hong Kong Experience. In Tom Ginsburg

& Albert H. Y. Chen (Eds.): Administrative Law and Governance in Asia: Comparative Perspectives. Oxford:
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Routledge, 2008, p. 143 - % & ¥ % i fx22% = § Anthony Mason » % 4p 1 » d 3032 £ - B R FehR 1 4 E
WAl R BAE o2 A R FRRfol § 425 %3 5% > A Anthony Mason: The Role of the Common
Law in Hong Kong. In The Common Law Lecture Series 2005, edited by Faculty of Law, The University of Hong
Kong, 2005 - f 5 2% iz;2 § v Kemal Bokhary { i&- #3335 > @R FenA i wfpv > P22 X P2
ERET R L LG BT Akt £ F Rl B RS KRR A # 0 A Kemal Bokhary:
An Independent Judiciary. In Christopher Forsyth et al. (Eds.): Effective Judicial Review: a Cornerstone of Good
Governance. Oxford: Oxford University Press, 2010, p. 180 - Eric C. Ip 325 # B2 athd 2 % iz B A7 2
FhAE R FALT P DEGE > ApF B AT E SRR - WaER A 2 fF% 5 8 Eric C. Ip: The
Democratic Foundations of Judicial Review under Authoritarianism: Theory and Evidence from Hong Kong.
International Journal of Constitutional Law, Vol. 12, No. 2, 2014, pp. 330-353 -
Anthony Cheung & Max Wong: Judicial Review and Policy Making in Hong Kong: Changing Interface between the
Legal and the Political. Asia Pacific Journal of Public Administration, Vol. 28, 2006, p. 118.
Waikeung Tam: Political Transition and the Rise of Cause Lawyering: The Case of Hong Kong. Law and Social
Inquiry, Vol. 35, 2010, pp. 663, 678.
Mauro Cappelletti: Judicial Review in the Contemporary World. Indianapolis: The Bobbs-Merrill Co., Inc., 1971, pp.
12-13.
B E AT ERESRAEP  PERPARRG V- FHRE Y GAAR S e RY G R 00
FALFEFRPEY G072 WP v (leave) e AL Y ’Nﬁﬁﬁ%‘w TR RER =N N o AT <3
FosZIBh- GSRE e i Ar P B Rt T RER T AR R ERaR L TRRFFE
BET R RERA PR T ROLIGTRE B P2 RP Y oz 2% 9 4 # k0 4 Alick Au Shui Yuen
v. Sir David Ford, Deputy of Governor and Others, HCMP N0.2827 of 1990 - ' % e “@® & 7 » 8 $ 73 i
£7 PRz P R 0 o0 BT L R (the potential arguability test)” > ie- R A A S
* % & » & Ho Ming Sai and Others v. The Director of Immigration, 1992, No 162 (Civil) - 2007 & > 3 & % %
Brte 10 ‘PR L 3RsEL L ET ¢ fade mub B a2 4e T “F & sl (the arguability test)” - 2 R
RERETERERE PATZRPHFV Y GEERAT EER 7B REAE T iR
P ;

A 2
LV RS .. ERT LGk 2 A4l G R R s gk o A Mg Lk L BT

’

3PP 2 A H 12 B o HRE (A ER BT S DHIR 22 B0 Y D B JRak > 2011 &

Rul

FWiv 2006 Fi2 R E B EL A Y F A0 ARG "L FT aRpE o dpdiiz it e AR F,” R
i A SZTT%E PR s A AL RARET RS 0 R FfE 22 M S e T AR 0 2008 £ o
FWa - BHYP2FAOREEEHE 2 F 4 0 siELEE ¢ “Having regard to their proper role on
judicial review, the courts cannot provide a solution to any of the various political, economic and social problems
which have to be dealt with by society in modern times. Within the limits of legality as determined by the courts, the
appropriate solution to any political, economic or social problem can only be found through the political process.”

REFREFTEE2 2011 22 F R B ARL ARG £ A7 2R R0 X2 56 P dss
AAE RGN TEAP > FRZRC B BIE IR 0% B4 RE SRR v A A

£ (The courts do not serve the people by solving political, social or economic issues. They are neither qualified nor
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